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VEMORANDUM AND ORDER
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Plaintiff, Al-Khaldiya Electronics and El ectri cal
Equi prrent Co., WL.L., is a Kuwaiti organization which contracted
with the defendant Boeing Conpany to pronote the sal es of
mlitary aircraft manufactured by Boeing to the governnent of
Kuwait. Plaintiff asserts that Boeing inproperly and/or
prematurely termnated its contracts with plaintiff, and that
Boeing owes plaintiff large suns in comm ssions for the sales
whi ch were actually conpleted. Plaintiff is suing Boeing in the
United States District Court for the District of Mssouri, to
recover these unpaid comm ssions. As part of the discovery
process in that litigation, plaintiff sought to subpoena the
testinony of a gentleman nanmed Robert J. Bucal o, who was fornerly
enpl oyed by the United States Departnent of Commerce, stationed
in Kuwait at the relevant tines.
Appl i cabl e federal regulations provide that, in | egal
proceedings in which the United States is not a party, enployees

of the Departnent of Conmerce may not provide testinony or



produce any docunents or other information related to the
enpl oyee’ s official duties, “w thout prior authorization of the
Ceneral Counsel, or Solicitor, or the appropriate agency
counsel.” 15 CF.R 8 15.13. The sane regul ation provi des that
consent may be withheld for any of the foll ow ng reasons:
(a) To conserve the tinme of Departnment enpl oyees for
conducting official business;
(b) To mnimze the possibility of involving the Departnent
in controversial issues that are not related to the
Departnent’ s m ssi on;
(c) To prevent the possibility that the public wll
m sconstrue vari ances between personal opinions of
Depart nent enpl oyees and Departnent policy;
(d) To avoid spending the tinme and noney of the United
States for private purposes;
(e) To preserve the integrity of the admnistrative
process; and
(f) To protect confidential sensitive information and the
del i berative process of the Departnent.
15 CF.R § 15.13.

The Departnent’s action in denying plaintiff’s request
to depose M. Bucalo is entitled to a presunption of regularity,
but “that presunption does not prevent a review ng court from

taking a probing, ‘hard |look’ at the agency’s action.” Frisby v.



United States Dep’t of Housing & Uban Dev., 755 F.2d 1052, 1055

(3d Cir. 1985)(quoting Citizens to Preserve Overton Park v.

Vol pe, 401 U. S. 402, 415-16 (1971)). The issue is whether the
Department’s action is shown to be arbitrary and capri ci ous.

In denying the plaintiff’s request for M. Bucalo’' s
testinony, the Departnent gave the foll ow ng reasons:

“We have determi ned to deny your request,

based on our determi nation that the requested

information is available from other sources;

the inmpact on limted U S. and Foreign

Commerci al Service resources of both of the

i mredi at e request and anticipated foll ow on

requests in this matter; and the confidenti al

and sensitive nature of nuch of the

information related to this matter.”
(Letter dated Decenber 21, 2007, fromthe Acting Chief Counsel to
plaintiff's attorneys.) In its brief filed in the present case,
the Departnent has stated that it no longer relies on “the
availability of the requested information from other sources.”

Sonme of the other reasons asserted by the Departnent
seem facially absurd. For exanple, since M. Bucal o has not been
enpl oyed by the Departnent of Comrerce for several years, it
seens unlikely that M. Bucal o’ s attendance at a deposition would
i npose any burdens upon the tinme and energi es of current
Depart nent enpl oyees. Indeed, it would seemthat the Departnent

has al ready spent much nore tinme opposing the subpoena than woul d

have been involved in pronpt conpliance with it.



Not wi t hst andi ng t hese reservations, however, | have
concluded that it would be inappropriate at this juncture to
conpel conpliance with the subpoena. 1In the first place,
plaintiff has not shown a real need for M. Bucal 0’s testinony.
The record before ne is to the effect that the defendant Boeing
Conpany failed to renew its contract with plaintiff because,
al l egedly, M. Bucal o, on behalf of the Departnent of Commerce,
or perhaps for personal reasons, allegedly stated that he had
been assured by high officials of the Kuwaiti governnent that no
nmore mlitary aircraft would be purchased from Boeing if
plaintiff continued as its representative. Plaintiff w shes to
learn from M. Bucal o whet her he made such a statenent, and, if
so, for what reason. But plaintiff’s own principals know whet her
or not plaintiff’s relations with the Kuwaiti governnent had
deteriorated, and thus would know why such a statenent m ght have
been made; and the persons who allegedly heard M. Bucal 0’ s
statenents are available to testify that the statenents were
made.

It would seemthat Boeing either had a legal right to
termnate its contractual relationships wwth plaintiff, or it did
not. Its reasons for doing so would seemto have little or no
beari ng upon whether plaintiff should recover the conmssions it

seeks.



It is at |east conceivable that further inquiry of M.

Bucal o m ght involve inappropriate exploration of the

rel ati onship between the United States governnent, the United
States defense contractors, and the Kuwaiti governnent, which
woul d not be adequately preserved from public scrutiny by the
sinple protective order which has been executed in this case.
The Departnent of Conmerce has not been shown to have acted
capriciously in resisting the pendi ng subpoena.

An Order foll ows.
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AND NOW this 28'" day of May 2008, upon consideration
of plaintiff’s notion to conpel the testinony of Robert J.
Bucal o, and the responses thereto, IT IS ORDERED

That plaintiff’s notion to conpel is DEN ED

BY THE COURT:

[s/ John P. Fullam

John P. Fullam Sr. J.



